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Subpart A—Genera! Program
Requirements

§145.1 Purpose and scope.

(a) This part specifies the proce-
dures EPA will follow in approving, re-
vising, and withdrawing State pro-
grams under section 1422 (under-
ground injection control—UIC) of
SDWA, and includes the elements
which must be part of submissions to
EPA for program approval and the
substantive provisions which must be
present in State programs for them to
be approved.

(b) State submissions for program
approval must be made in accordance
with the procedures set out in Subpart
C. This includes developing and sub-
mitting to EPA a program description
(8 145.23), an Attorney General's
Statement (§ 145.24), and a Memoran-
dum of Agreement with the Regional
Administrator (§ 145.25).

(c) The substantive previsions which
must be included in State programs to
obtain approval include requirements
for permitting, compliance evaluation,
enforcement, public participation, and
sharing of information. The require-
ments are found in Subpart B. Many
of the requirements for State pro-
grams are made applicable to States
by cross-referencing cther EPA regula-
tions. In particular, many of the provi-
sions of Parts 144 and 124 are made
applicable to States by the references
contained in § 145.11.

(d) Upon submission of a complete
program, EPA will conduct a public
hearing, if interest is shown, and de-
termine whether to approve or disap-
prove the program taking into consid-
eration the requirements of this part,
the Safe Drinking Water Act and any
comments received.

(e) Upon approval of a State pro-
gram, the Administrator shall suspend
the issuance of Federal permits for
those activities subject to the ap-
proved State program.

(f) Any State program approved by
the Administrator shall at all times be
conducted in accordance with the re-
quirements of this part.

(g) Nothing in this part precludes a
State trom:

(1) Adopting or enforcing require-
ments which are more stringent or
more extensive than those required
under this part;

(2) Operating a program Wwith a
greater scope of coverage than that re-
quired under this part. Where an ap-
proved State program has a greater
scope of coverage than required by
Federal law the additional coverage is
not part of the federally approved pro-
gram.

thj Scetion 1451 of the SOWA
authorizes the Administrator to delegate
primary enforcement responsibility for
the Underground Injection Control
Program to Indian Tribes. An Indian
Tribe must establish its eligibility to be
treated as a State before it is eligible to
apply for Underground Injection Contro!}
grants and primary enforcement
responsibility. All requirements of Parts

[Sec. 145.1(h)]
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Subpa B— :quirements for State
Programs
§145.11 Requirements for permitting.

(a) All State programs under this
part must have legal authority to im-
plement each of the following provi-
sions and must be administered in con-
formance with each; except that
States are not precluded from omit-
ting or modifying any provisions to
impose more stringent requirements.

(1) Section 144.5(b)—(Confidential
information);

(2) Section 144.6—(Classification of
injection wells);

(3) Section 144.7—(1dentification of
underground sources of drinking water
and exempted aquifers);

(4) Section 144.8—(Noncompliance
reporting);

(5) Section 144.11—(Prohibition of
unauthorized injection);

(6) Section 144.12—(Prohibition of
movement of fluids into underground
sources of drinking water);

(7) Section 144.13—(Elimination of
Class IV wells);

(8) Section 144.14—(Requirements
for wells managing hazardous waste);

(9) Sections 144.21-144.26—(Authori-
zation by rule);

(10) Section 144.31—(Application for
a permit);

(11) Section 144.32—(Signatories);

(12) Section 144.33—(Area Permits);

(13) Section 144.34—(Emergency per-
mits);

(14)
permit);

(15) Section 144.36—(Duration);

(16) Section 144.38—(Permit trans-
fer);

(17) Section 144.39—(Permit modifi-
cation);

(18) Section 144.40—(Permit termi-

Section 144.35—(Effect of

nation);

(19) Section 144.51-—-(Applicable
permit conditions);

(20) Section 144.52—(Establishing

permit conditions);
(21) Section 144.53(a)—(Schedule of

compliance);

(22) Section 144.54—(Monitoring re-
quirements);

(23) Section 144.55—(Corrective
Action);

(24) Section 124.3(a)—(Application
for a permit);

(25) Section 124.5 (a), (¢), (d), and
(f)—(Modification of permits);

(26) Section 124.6 (a), (¢), (d), and
(e)—(Draft Permit);

(27) Section 124.8—(Fact sheets);

(28)  Section 124.10 (a)(1)(ii),
(a)(1)iiD), (a)X1xv), (b), (¢), (d), and
(e)—(Public notice);

(29) Section 124.11—(Public com-
ments and requests for hearings);

(30) Section 124.12(a)—(Public hear-
ings); and

(31) Section 124.17 (a) and (¢c)—(Re-
sponse to comments).

(b)(1) States need not implement
provisions identical to the provisions
listed in paragraphs (a) (1) through
(31) of this section. Implemented pro-
visions must, however, establish re-
quirements at least as stringent as the
corresponding listed provisions. While
States may impose more stringent re-
quirements, they may not make one
requirement more lenient as a tradeoff
for making another requirement more
stringent; for example, by requiring
that public hearings be held prior to
issuing any permit while reducing the
amount of advance notice of such a
hearing.

(2) State programs may, if they have
adequate legal authority, implement
any of the provisions of Parts 144 and
124. See, for example § 144.37(d) (con-
tinuation of permits) and § 124.4 (con-
solidation of permit processing).

§ 145.12 Requirements for
evaluation programs.

(a) State programs shall have proce-
dures for receipt, evaluation, retention
and investigation for possible enforce-
ment of all notices and reports re-
quired of permittees and other regu-
lated persons (and for investigation
for possible enforcement of failure to
submit these notices and reports).

(b) State programs shall have inspec-
tion and surveillance procedures to de-
termine, independent of information
supplied by regulated persons, compli-
ance or noncompliance with applicable
program requirements, The State
shall maintain:

(1) A program which is capable of
making comprehensive surveys of all
facilities and activities subject to the
State Director’s authority to identify
persons subject to regulation who
have failed to comply with permit ap-
plication or other program require-

compliance
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ments. Any compilation, index, or in--
ventory of such facilities and activities
shall be made available to the Region-
al Administrator upon request;

(2) A program for periodic inspec-
tions of the facilities and activities
subject to regulation. These inspec-
tions shall be conducted in a manner
designed to:

(i) Determine compliance or non-
compliance with issued permit condi-
tions and other program requirements;

(ii) Verify the accuracy of informa-
tion submitted by permittees and
other regulated persons in reporting
forms and other forms supplying mon-
itoring data; and

(iii) Verify the adequacy of sam-
pling, monitoring, and other methods
used by permittees and other regulat-
ed persons to develop that informa-
tion;

(3) A program for investigating in-
formation obtained regarding viola-
tions of applicable program and
permit requirements; and

(4) Procedures for receiving and en-
suring proper consideration of infor-
mation submitted by the public about
violations. Public effort in reporting
violations shall be encouraged and the
State Director shall make available in-
formation on reporting procedures.

(c) The State Director and State of-
ficers engaged in compliance evalua-
tion shall have authority to enter any
site or premises subject to regulation
or in which records relevant to pro-
gram operation are kept in order to
copy any records, inspect, monitor or
otherwise investigate compliance with
permit conditions and other program
requirements. States whose law re-
quires a search warrant before entry
conform with this requirement.

(d) Investigatory inspections shall be
conducted, samples shall be taken and
other information shall be gathered in
a manner [e.g., using proper “chain of
custody” procedures] that will
produce evidence admissible in an en-
forcement proceeding or in court.

§145.13 Requirements for enforcement

authority.

(a) Any State agency administering
a program shall have available the fol-
lowing remedies for violations of State
program requirements:

(1) To restrain immediately and ef-
fectively any person by order or by

[Sec. 145.13(a)(1)] 194
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suit in State court from engaging in
any unauthorized activity whi-* - -r
dangering or causing damage . _ __li.
health or environment;

NoTEe: This paragraph requires that States
have a mechanism (e.g.,, an administrative
cease and desist order or the ability to seek
a temporary restraining order) to stop any
unauthorized activily endangering public
health or the environment.

(2) To sue in courts of competent ju-
risdiction to enjoin any threatened or
continuing violation of any program
requirement, including permit condi-
tions, without the necessity of a prior
revocation of the permit;

(3) To assess or sue to recover in
court civil penalties and to seek crimi-
nal remedies, including fines, as fol-
lows:

(i) For all wells except Class I wells,
civil penalties shall be recoverable for
any program violation in at least the
amount of $2,500 per day. For Class il
welis, civil penalties shall be recover-
able for any program violation in at
least the amount of $1,000 per day.

(ii) Criminal fires shall be recover-
able in at least the amount of $5,000
per day against any person who will-
fully violates any program require-
ment, or for Class II wells, pipeline
(production) severance shall be impo-
sable against any person who willfully
violates any program requirement.

NoTE: In many States the State Director
will be represented in State courts by the
State Attorney General or other appropri-
ate legal officer. Although the State Direc-
tor need not appear in court actions he or
she should have power to request that any
of the above actions be brought.

(b)(1) The maximum civil penalty or
criminal fine (as provided in para-
craph (aX3) of thiz section) shall be
assessable for each instance of viola-
tion and, if the violation is continuous,
shall be assessable up to the maximum
amount for each day of violation.

(2) The burden of proof and degree
of knowledge or intent required under
State law for establishing violations
under paragraph (a)(3) of this section,
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the Safe Drinkir.g Water
Act.

NoTe: For example, this requirement is
not met. if State law includes mental state as
an element of proof for civil violations.

(c) A civil penalty assessed, sought,
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or agreed upon by the State Director
paragraph (a)3. iis £ ion
...... -e appropriate to wne violauon.

Note: To the extent that State judgments
or settlements provide penalties in amounts
which EPA believes to be substantially inad-
equate in comparison to the amounts which
EPA would require under similar facts,
EPA, when authorized by the applicable
statute, may commence separate actions for
penalties.

In addition to the requirements of this
paragraph, the State may have other en-
forcement remedies. The following enforce-
ment options, while not mandatory, are
highly recommended:

Procedures for assessment by the State of
the costs of investigations, inspections, or
monitoring surveys which lead to the estab-
lishment of violations;

Procedures which enable the State to
assess Or to sue any persons responsible for
unauthorized activities for any expenses in-
curred by the State in removing, correcting,
or terminating any adverse effects upon
human health and the ervironment result-
ing from the unauthorizet tivity, or both;
and

Procedures for the administrative assess-
ment of penalties by the Director.

(d) Any State admi ng a pro-
gram shall provide fo dc partici-
pation in the State en.u.vcinent proc-
ess by providing either:

(1) Authority which vs interven-
tion as of right in any or adminis-
trative action to obtain remedies speci-
fied in paragraph (a) (1), (2) or (3) of
this section by any citizen having an
interest which is or m adversely
affected; or

(2) Assurance that the State agency
or enforcement authoritv wii];

(i) Investigate and le written
responses to all citizen laints sub-
mitted pursuant to ... procedures

specified in § 145.12(b)(4);

(ii) Not oppose intervention by any
citizen when permissive intervention
may be authorized by stat :, rule, or
regulation; and

(iii) Publish notice of and provide at
least 30 days for public comment on
any proposed settlement of a State en-
forcement action.

(e} To the extent that an In”n Tribe
doues not assertorisprec ¢ [rom
asseriing criminal enforcement authority
the Administrator will assume primarv
enforcement responsibility {  criminal
violations. The Memorandum of
Agreement in § 145.25 shall reflect a
syvstem where the Tribal agency will
refer such violations to the

Administrator in an appropriate and

d by 53 FR 37408, Sep-
tember Zo, 1958}

§145.14 Sharing of information.

(a) Any information obtained or
used in the administration of a State
program shall be available to EPA
upon request without restriction. If
the information has been submitted to
the State under a claim of confiden-
tiality, the State must submit that
claim to EPA when providing informa-
tion under this section. Any informa-
tion obtained from a State and subject
to a claim of confidentiality will be
treated in accordance with the regula-
tions in 40 CFR Part 2. If EPA obtains
from a State information that is not
claimed to be confidential, EPA may
make that information available to
the public without further notice.

(b) EPA shall furnish to States with
approved programs the information in
its files not submitted under a claim of
confidentiality which the State needs
to implement its approved program.
EPA shall furnish to States with ap-
proved programs information submit-
ted to EPA under a claim of confiden-
tiality, which the State needs to imple-
ment its approved program, subject to
the conditions in 40 CFR Part 2.

Subpart C—State Program
Submissions
§145.21 General requirements for pro-
gram approvals.

(a) States shall submit to the Admin-
istrator a proposed State UIC program
complying with § 145.22 of this part
within 270 days of the date of promul-
gation of the UIC regulations on June
24, 1980. The administrator may, for
good cause, extend the date for sub-
mission of a proposed State UIC pro-
gram for up to an additional 270 days.

(b) States shall submit to the Ad-
ministrator 6 months after the date of
promulgation of the UIC regulations a
report describing the State’s progress
in developing a UIC program. If the
Administrator extends the time for
submission of a UIC program an addi-
tional 270 days, pursuant to
§ 145.21(a), the State shall submit a
second report six months after the
first report is due. The Administrator
may prescribe the manner and form of
the report.

[Sec. 145.21(b))
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‘costs listed in paragraph (b)(2) of this

secticr- ‘“-—tifying y restrictions or
limit pon thus runding.

(C) o0 ol ‘iption of applicable State
procedures, including permitting pro-
cedures and any State administrative
or judicial review procedures.

(d) Copies of the permit form(s), ap-
plication form(s), reporting form(s),
and manifest format the State intends
to employ in its program. Forms used
by States need not be identical to the
forms used by EPA but should require
the same basic information. The State
need not provide copies of uniform na-
tional forms it intends to use but
should note its intention to use such
forms.

Note: States are encouraged to use uni-
form national forms established by the Ad-
ministrator. If uniform national forms are
used, they may be modified to include the
State Agency’s name, address, logo, and
other similar information, as appropriate, in
place of EPA’s.

A complete description of the
State’s compliance tracking and en-
forcement program.

(f> A State UIC program description
shall also include:

(1) A schedule for issuing permits
within five years after program ap-
proval to all injection wells within the
State which are required to have per-
mits under this part and Part 144;

(2) The priorities (according to crite-
ria set forth in 40 CFR 146.09) for is-
suing permits, including the number
of permits in each class of injection
well which will be issued each year
during the first five years of program
operation;

(3) A description of how the Director
will implement the mechanical integri-
ty testine requirements of 40 CFR
146.08, in 1ding the frequency of test-
ing that will be required and the
number of tests that will be reviewed
by the Director each year;

(4) A description of the procedure
whereby the Director will notify
owners and operators of injection
wells of the requirement that they
apply for and obtain a permit. The no-
tification required by this paragraph
shall require applications to be filed as
soon as possible, but not later than
four years after program approval for
all injection wells requiring a permit;

(5) A description of any rule under
which the Director proposes to au-
thorize injections, including the text
of the rule;

(6) For any existing enhanced recov-
ery and 1} ocarbon storage wells

" h the rector proposes to au-
wiusize by ruse, a description of the
procedure for reviewing the wells for
compliance with applicable monitor-
ing, reporting, construction, and finan-
cial responsibility requirements of
§8§ 144.51 and 144.52, and 40 CFR Part
146;

(7) A description of and schedule for
the State’s program to establish and
maintain a current inventory of injec-
tion wells which must be permitted
under State law;

(8) Where the Director had designat-
ed underground sources of drinking
water in accordance with § 144.7(a), a
description and identification of all
such designated source: 1the State;

(9) A description of aqutfers, or parts
thereof, which the Director has identi-
fied under §144.7(b) epc exempted
aquifers, and a summary supporting
data;

(10) A description of and schedule
for the State’s program to ban Class
IV wells prohibited under § 144.13; and

(11) A description of and schedule
for the State’s program to establish an
inventory of Class V wells and to
assess the need for a program to regu-
late Class V wells.

§145.24 Attorney General’s statement.

(a) Any State that seeks to adminis-
ter a program under this part shall
submit a statement from the State At-
torney General (or the attorney for
those State or interstate agencies
which have independent legal counsel)
that the laws of the State, or an inter-
state compact, provide adequate au-
thority to carry out the program de-
scribed under § 145.23 and to meet the
requirements of this part. This state-
ment shall include citations to the spe-
cific statutes, administrative regula-
tions, and, where appropriate, judicial
decisions which demonstrate adequate
authority. State statutes and regula-
tions cited by the State Attorney Gen-
eral or independent legal counsel shall
be in the form of lawfully adopted
State statutes and regulations at the
time the statement is signed and shall
be fully effective by the ti=e the pro-
gram is approved. To qua / as “inde-
pendent legal counsel” --= ~ttorney
signing the statement req « by this
section must have full authority to in-
dependently represent the State

agency in court on &il matters pertain-
ite program.

3 1] supply States with an At-
torney Generel's statement formatl on re-
quest.

(b) When a State seeks authority
over activities on Indian lands, the
statement shall contain an appropri-
ate analysis of the State’s authority.

§145.25 Memorandum of Agreement with
the Regional Administrator.

(a) Any State that seeks to adminis-
ter a program under this part shall
submit a Memorandum of Agreement.
The Memorandum of Agreement shall
be executed by the State Director and
the Regional Administrator and shall
become effective when approved by
the Administrator. In addition to
meeting the requirements of para-
graph (b) of this section, the Memo-
randum of Agreement may include
other terms, conditions, or agreements
consistent with this Part and relevant
to the administration and enforcement
of the State’s regulatory program. The
Administrator shall not approve any
Memorandum of Agreement which
contains provisions which restrict
EPA’s statutory oversight responsibil-
ity.

(b) The Memorandum of Agreement
shall include the following:

(1) Provisions for the prompt trans-
fer from EPA to the State of pending
permit applications and any other in-
formation relevant to program oper-
ation not already in the possession of
the State Director (e.g., support files
for permit issuance, compliance re-
ports, etc.). When existing permits are
transferred from EPA to State for ad-
ministration, the Memorandum of
Agreement shall contain provisions
specifying a procedure {or transferring
the administration of these permits. If
a State lacks the authority to directly
administer permits issued by the Fed-
eral government, 2 procedure may be
established to transfer responsibility
for these permits.

Note: For example, EPA and the State
and the permittee could agree that the
State would issue a permit(s) identical to
the outstanding Federal permit which
would simultaneously be terminated.

(2) Provisions specifying classes and
categories of permit applications, draft
permits, and proposed permits that
the State will send to the Regional Ad-
ministrator for review, comment and,
where applicable, objection.

[Sec. 145.25(b)(2)]

Published by THE BUREAU OF NATIONAL AFFAIRS, INC., Washington, D.C. 20037 197



132:0406

FEDERAL REGULATIONS

(3) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which
the State is required to submit to
EPA. The State shall allow EPA to
routinely review State records, re-
ports, and files relevant to the admin-
istration and enforcement of the ap-
proved program. State reports may be
combined with grant reports where ap-
propriate

(4) Provisions on the State's compli-
ance monitoring and enforcement pro-
gram, including:

(i) Provisions for coordination of
compliance monitoring activities by
the State and by EPA. These may
specify the basis on which the Region-
al Administrator will select facilities or
activities within the State for EPA in-
spection. The Regional Administrator
will normally notify the State at least
7 days before any such inspection; and

(ii) Procedures to assure coordina-
tion of enforcement activities.

(5) When appropriate, provisions for
joint processing of permits by the

tate and EPA, for facilities or activi-
ties which require permits from both
EPA and the State under different
programs. See § 124.4.

(6) Provisions for modification of the
Memorandum of Agreement in accord-
ance with this part.

(¢) The Memorandum of Agreement,
the annual program and grant and the
State/EPA Agreement should be con-
sistent. If the State/EPA Agreement
indicates that a change is needed in
the Memcrandum of Agreement, the
Memorandum of Agreement may be
amended through the procedures set
forth in this part. The State/EPA
Agreement may not override the
Memorandum of Agreement.

NoTEe: Detailed program priorities and spe-
cific arrangements for EPA support of the
State program will change and are therefore
more appropriately negotiated in the con-
text of annual agreements rather than in
the MOA. However, it may still be appropri-
ate to specify in the MOA the basis for such
detailed agreements, e.g., a provision in the
MOA specifying that EPA will select facili-
ties in the State for inspection annually as
part of the State/EPA agreement.

Subpart D—Program Approval,
Revision and Withdrawal

§145.31 Approval process.

(a) Prior to submitting an applica-
tion to the Administrator for approval

of a State UIC program, the State
shall issue public notice of its intent to
adopt a UIC program and to seek pro-
gram approval from EPA. This public
notice shall:

(1) Be circulated in a manner calcu-
lated to attract the attention of inter-
ested persons. Circulation of the
public notice shall inc'*de publication
in enough of the large newspapers in
the State to attract Statewide atten-
tion and mailing to persons on appro-
priate State mailing lists and to any
other persons whom the agency has
reason to believe are interested;

(2) Indicate when and where the
State’s proposed program submission
may be reviewed by the public;

(3) Indicate the cost of obtaining a
copy of the submission:

(4) Provide for a cor ent period of
not less than 30 days auring which in-
terested persons may comment on the
proposed UIC program;

(5) Schedule a public hearing on the
State program for no less than 30 days
after notice of the hearing is pub-
lished;

(6) Briefly outline the fundamental
aspects of the State UIC program; and

(7) Identify a person that an inter-
ested member of the public may con-
tact for further information.

(b) After complying with the re-
quirements of paragraph (a) of this
section any State may submit a pro-
posed UIC program under section 1422
of SDWA and § 145.22 ~{ this part to
EPA for approval. Su a submission
shall include a showin »f compliance
with paragraph (a) « this section;
copies of all written comments re-
ceived by the State; a transcript, re-
cording or summary of any public
hearing which was held by the State;
and a responsiveness summary which
identifies the public participation ac-
tivities conducted, describes the mat-
ters presented to the public, summa-
rizes significant comments received,
and responds to these comments. A
copy of the responsiveness summary
shall be sent to those who testified at
the hearing, and others upon request.

(c) After determining that a State's
submission for UIC program approval
is complete the Administrator shall
issue public notice of the submission
in the FEbERAL REGISTER and In ac-
cordance with paragraph (a)(1) of this
section. Such notice shall:

(1) Indicate that a public hearing
will be held by EPA no earlier than 30

Environment Reporter

days after notice of the hearing. The
notice may require persons wishing to
present testimony to file a request
with the Regional Administrator, who
may cancel the public hearing if suifi-
cient public interest in a hearing is not
expressed,

(2) Afford the public 30 days after
the notice to comment on the State’s
submission; and

(3) Note the availability of the State
submission for inspection and copying
by the public.

(d) The Administrator shall approve
State programs which conform to the
applicable requirements of this part.

(e) Within 90 days of the receipt of a
complete submission (as provided in
§ 145.22) or material amendment
thereto, the Administrator shall by
rule either fully approve, disapprove,
or approve in part the State's UIC pro-
gram taking into account any com-
ments submitted. The Administrator
shall give notice of this rule in the
FEDERAL REGISTER and in accordance
with paragraph (a)1) of this section.
If the Administrator determines not to
approve the State program or to ap-
prove it only in part, the notice shall
include a concise statement of the rea-
sons for this determination. A respon-
siveness summary shall be prepared by
the Regional Ofifice which identifies
the public participation activities con-
ducted, describes the matters present-
ed to the public, summarizes signifi-
cant comments received, and explains
the Agency’s response to these com-
ments. The responsiveness summary
shall be sent to those who testified at
the public hearing, and to others upon
request.

§145.32 Procedures for revision of State
programs.

(a) Either EPA or the approved
State may initiate program revision.
Program revision may be necessary
when the controlling Federal or State
statutory or regulatory authority is
modified or supplemented. The state
shall keep EPA fully informed of any
proposed modifications to its basic
statutory or regulatory authority, its
forms, procedures, or priorities.

(b) Revision of a State program shall
be accomplished as fellows:

(1) The State shall submit a modi-
fied program description, Attorney
General's statement, Memorandum of
Agreement, or such other documents

[Sec. 145.32(b)(1)] 198
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deficiencies in the State program and
of necessary remedial actions. Within
90 days of receipt of the above letter,
the State shall either carry out the re-
quired remedial action or the Adminis-
trator shall withdraw program approv-
al. If the State carries out the remedi-
al action or, as a result of the hearing
is found to be in compliance, the Ad-
ministrator shall so notify the State
by registered mail and conclude the
withdrawal proceedings.

Subpart E—~Treatment of Indian Tribes
as States

[Subpart E added by 53 FR 37408, Septem-
ber 26, 1988]

§ 145.52 Requirements for treatment as a
State.

The Administrator is authorized to
ireat an Indian Tribe as a State (for
purpeses of making the Tribe eligible to
apply for an Underground Injection
Contrcl Program) if it meets the
following criteria:

(a) The Indian Tribe is recognized by
the Secretary of the Interior.

{b) The Indian Tribe has a Tribal
governing body which is currently
“carrying out substantial governmental
duties and powers" over a defined area,
{i.e., is currently performing
governmental functions to promote the
health, safety, and welfare of the
affected population within a defined
geographic area).

(c) The Indian Tribe demonstrates
that the functions to be performed in
regulating the underground injection
wells that the applicant intends to
regulate are within the area of the
Indian Tribal government's jurisdiction.

(d) The Indian Tribe is reasonably
expected to be capeble, in the
Administrator's judgment of
administering (in a manner consistent
with the terms and purposes of the Act
and all applicable regulations) an
effective Underground Injection Control
Program by the existence of
management and technical skills
necessary to administer an effective
Underground Injection Contral Program
or a plan to acquire the additional
management and/or technical skills to
administer an effective Underground
Injection Control Program; by the
existence of institutions to exercise
executive, legislative, and judicial
functions; by & history of successful

managerial performance of public health
or environmental nrograms; and by
acceptable accou  agand procurement
procedures.

§ 145.56 Request wdian Tribe for a

determination of ti t as a State.

An Indian Trib ipply to the
Administrator foi a ucermination that it
qualifies for treai  nt as a State
pursuant to section 1« of the Act. The
application shall be concise and
describe how the Indian Tribe will meet
each of the requirements of § 145.52. The
application shall consist of the
following:

(a) A statement 1 e Tribeis
recogaized by the Secreiary of the
Interior.

(b) A descriptive st  ment
demonstrating that the 1ribal governing
body is currently carrving out
substantial govern ! duties and

powers aver a def’ ‘ea. The
statement shall:

(1) Describe the for  >f the Tribal
gevernment;

(2) Describe the typ  »f governmental
functions currently pe  rmed by the

Tribal governing body such as, but not
limited to, the ex¢  se of police powers
affecting (or relating t~! the health,
safety, and welfare of 2 affected
population; taxatinn: and the exercise of
the power of emir nain; and

(3) Identify the - of the Tribal
government's aut > carry out the
governmental fun surrently being
performed.

{c) A map or legal description of the
area over which the Indian Tribe asserts
jurisdiction; a statement by the Tribal
Attorney General (or equivalent official)
which describes the basis for the Tribe's
jurisdictional assertion (including the
neture or subject matter of the asserted
jurisdiction); a copy ~f all documents
such as Tribal cons ns, by-laws,
charters, executive s, codes,
ordinances, and/or utions which
support the Tribe's ted jurisdiction;
and a description of the locations of the
underground irjection wells the Tribe
proposes to regulate.

(d) A narrative st ent describing
the capability of the an Tribe to
administer an effective Underground
Injection Control -am which shall
include:

(1) A description ol 2 Indian Tribe's
previous management experience

Environmen  sporter

including, but not limited to, the )
administration of programs and‘services
authorized under the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450 ¢! seq.),
the Indian Mineral Development Act (25
U.S.C. 2101 e¢ seq.), or the Indian
Sanitation Facilities Construction
Activity Act (42 U.S.C. 2004a).

(2) A list of existing environmental or
public health programs administered by
the Tribal governing body and a copy of
related Tribal laws, regulations and
policies.

(3) A description of the Indian Tribe's
accounting and procurement systems.

{4) A description of the entity (or
entities) which exercise the executive,
legislative, and judicial functions of the
Tribal government.

(5) A description of the existing, or
praposed, agency of the Indian Tribe
which will assume primary enforcement
responsibility, including a description of
the relationship between owners/
operators of the underground injection
wells and the agency.

(8) A description of the technical and
administrative capabilities of the staff to
administer and manage an effective
Underground Injection Control Program
or a plan which proposes how the Tribe
will acquire additional administrative
and/or technical expertise. The plan
must address how the Tribe will oblain
the funds to acquire the additional
administrative and technical expertise.

{e) The Adminstrator may, in his
discretion, request further
documentation necessary to support a
Tribal request for treatment as a State.

(f} If the Administrator has previously
determined that a Tribe has met the
requirement for “treatment as a State™
for programs authorized under the Safe
Drinking Water or the Clean Water
Acts, then that Tribe may provide only
that information unique to the
Underground Injection Control program
(7.e.. §§ 145.76(c) and 145.76(d)(6)).

§ 145.58 Procedure for processing an
Indian Tribe’s application for treatment as a
State.

{(a) The Administrator shall process a
completed application of an Indian
Tribe for treatment as a State submitted
pursuant to § 145.56 in a timely menner.
He shall promptly notify the Indian
Tribe of receipt of the application.
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